Judicial Review

This Guidebook contains an overview of the
procedure for a judicial review. In a judicial review,
the Supreme Court of BCis asked to setaside a
decision of a government body, like a tribunal.

Judicial Review

Ajudicialreviewisacomplexlegal process.Several
statutes or Acts set out the rules for a judicial review.
Two of these are the _Adwinistrative Tribunals Act,
which sets out the time limits for applying for a
judicial review, and the Judicial Review Procedure Act,
whichsetsouttheproceduralrequirements. lfyou
are thinking of applying for a judicial review, you
needtoreadtheseActs.

Several Supreme Court Rules also apply to
applicationsforjudicialreview.Youwillalsoneedto
be familiar with them.Youcan find all of the Rules
and Acts at any courthouse library or at the websites
set out at the beginning of this Guidebook.

Judicial reviews are started by filing a document
called a petition. (Petitions are discussed below.) You

should also read two other Guidebooks in this series:

Starting a Civil Proceeding in Supreme Conrt and
Chambers Applications. Those Guidebooks contain
much of theinformationyouneedtocarryonyour
judicial review.

Youshould also review the Guidebook, Overview
of the Supreme Court Civil Process, to understand
the court process and how to get started onsome
procedures.

This Guidebook gives you only a general introduction
tojudicial reviews.Toapplyforajudicial review, you
willneedtodo moreresearchonthelaw,theRules
and the Acts that apply to your specific case. You
should also think about talking to a lawyer about
whether judicial review isappropriate foryour case.

A lawyer will also be able to help you understand
your chances of success if you proceed.

What is judicial review?

Ajudicial review is a legal procedure that takes place
intheSupreme Court.Inajudicial review,aSupreme
Courtjudgereviewsadecisionthathasbeen made
by an administrative tribunal or an administrative
decision maker.

What is an administrative tribunal or
administrative decision maker?

The government of BC creates tribunals to interpret
and enforce certainlaws, such as residential landlord
and tenant issues. Tribunals are specialized decision
makersbecausetheirdecisionsconcernaspecific
subject area (such as workers’ compensation, or
landlord and tenant issues). They are less formal and
more cost-effective than courts.

This Guidebook provides general information about civil, non-family claims in the Supreme Court of
BC. It does not explain the law. Legal advice must come from a lawyer, who can tell you why you
should do something in your lawsuit or whether you should take certain actions. Anyone else, such as
court registry staff, non-lawyer advocates, other helpers, and this guidebook can only give you legal
information about how to do something, such as following certain court procedures.

Standards are in effect for the filing of all Supreme Court civil and Supreme Court family documents,
except divorce and probate. When you submit your completed documents, registry staff will check to
make sure they meet the minimum standards before accepting them for filing. It is your responsibility
to include all other information required by the court and ensure it is correct.

For information about how to get help with your case, see the last page of this document.
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Thegovernmenthasgiventribunalstheauthority
to make decisions about certain issues. The courts
recognize thattribunals have specialized knowledge
andexperienceintheir particular subjectareasand,
because of that, the courts will not easily interfere
with a tribunal’s decision.

Here are some examples of the situations where you
can apply for a judicial review:

Residential Tenancy Act issues:
Alandlordhasgivennoticetoatenanttomoveout.
A Dispute Resolution Officer at the Residential
TenancyBoard hasheardthe caseandagreeswith
the landlord. The tenant can apply for judicial review
of thatdecision.

Workers’ Compensation Act issues:
TheWorkersCompensation Appealstribunalhas
madeadecisionthataworkerhasnotsuffereda
permanent disability. The worker can apply for
judicial review of that decision.

Time limits for applying for a judicial review
Time limits are very important in judicial review
applicationsastheyareforall court procedures.

Under the _Administrative Tribunals Act, the time
limitforfilinganapplicationforjudicial review
incourtis60daysfromthedateofthetribunal’s
decision.Ifyoudonotfileyourjudicialreview
application within the time limit, you may lose your
right to apply.

However, the 60-day time limit does notapply to
alladministrativetribunals.Youshouldnotdelayin
filingyourapplication—youmayfindthatyouhave
missed animportant deadline. Sometimes the court
willgrantanextension of thetime, butthereisno
guarantee that it will do so. When deciding whether
tograntanextension, the judge will considerthe
amountoftimethathasgonebyandthereasonfor
missingthe deadline.

Consultalawyerassoonasyoureceive adecision
fromatribunalordecisionmaker.Alawyercanhelp
you decide whether you have a good case for judicial
reviewandcanadviseyouaboutthetimelimitthat
appliestoyourapplication.

The Judicial Review Procedure Act

The Judicial Review Procedure Act of BC sets out the
procedure for judicial review of provincial tribunal
decisions. This Guidebook and the Judijcial Review
Procedure Actonly cover judicial review of decisions
made by provincial tribunals.

The procedure for reviewing decisions of federal
tribunals is set out in federal legislation called the
Federal Court Act and in the Federal Court Rules.

A decision of the Immigration and Refugee Board
dismissing a claim for refugee status is an example
of a federal tribunal decision. This Guidebook does
not provide any information about judicial reviews of
federal tribunal decisions.

Who can apply for judicial review?
Theword“standing”isusedtodescribesomeone
who canapplyforjudicial review.Inorderto have
standing to apply for a judicial review, a person must
either be a party tothe proceedings being reviewed,
or must be directly affected by the action or decision
of the tribunal. A person who is only indirectly
affected by the tribunal’s decision or action does not
have standing.

When will the court allow a judicial review?
There is no automatic right to judicial review. The
court will not allow a judicial review in every case.
Ingeneral,thecourtwillonlyallowajudicialreview
in limited circumstances. A judge will not allow a
judicialreviewtocorrectatechnicalerrormadeby
thetribunalifthejudgedoesnotthinkthattheerror
causedanyharmorprejudicetoyou.However,the
courtwillinterveneifthetribunaldid notgiveyoua
procedurallyfairhearing.ltwillalsointerveneifthe
tribunal had noauthority to deal with the subject
matterofyourcase.
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A judicial review is not a “re-hearing”

A judicial review is not a re-trial or a rehearing of
yourcase.Thejudgedoesnotfocusonwhetherhe
or she would have made a different decision from the
one made by the tribunal.

Inajudicialreview,thejudgegenerallyfocuseson
determining whetherthe tribunal had the authority
to make a particular decision and whether the
tribunal exercised that authority.

The standard of review

The“standard of review” is an important legal
concept in judicial review hearings. The standard of
reviewtellsthejudgehowseriousanerrorhastobe
before the decision can be reviewed. In other words,
the judge uses it to decide whetherthe tribunal made
atypeof errorthat warrants courtintervention.

There are different standards of review for different
kinds of tribunals.

Forexample, there is a very high standard of review
for some kinds of tribunals. Even if the Supreme
Court judge hearing a judicial review disagrees with
the tribunal’s decision, he or she will not reverse the
tribunal’s decision unless the decision was “patently
unreasonable.” For other tribunals, the standard of
review is one of “correctness.” In all cases, the court
willgenerallynotoverturnatribunal’sdecisionifit
was based on credibility (i.e., the tribunal believed
one witness over another).

Itisimportantto know whatstandard of review
applies so that you can properly argue your case in
theSupreme Court.Youmustreview the statute
that governs your particular legalissue (such as the
Residential Tenancy Act), as well as sections 58 and
59 of the _Administrative Tribunal Act. It is also a
goodideatoconsultwithalawyertounderstand
what standard of review appliesinyour case.

What decisions can the court make?

Ina judicial review, the remedies a court can give are
limited. The court may not have the authority to
giveyoutheremedythatyouwouldlike.The court
will usually set aside the decision of the tribunal and
orderitto hearyour case again, applying the proper
principlesoflaw.Justbecause youwinyourjudicial
review hearing does not mean that you will win
whenthetribunal hearsyour case again.

Preparing for a judicial review application
Itis a good idea to talk to a lawyer if you are
thinkingaboutapplyingforajudicialrevieworifyou
arewonderingwhetheryouhaveagoodchanceof
winningyour case.

You can also get information about judicial reviews
from a publication prepared by the Community
Legal Assistance Society (“CLAS”) called
Representing Yourself in a Judicial Review. In this
Guidebook, the publication is called the “CI.AS
Guide”.

The CLLAS Guide provides samples of the kind
of documents you need tofile in a judicial review
application.Youcanfind the CI.AS Guideon the
CLAS website: www.clasbc.net

Ifyoudecidetoapplyforjudicial review, youshould
immediately collect and organize all your documents
from the tribunal proceedings. Write down all
theinformationyourememberfromthetribunal
proceedings. Youshould have the tribunal’s decision
inwriting. Ifyoudonot haveit, requestitasquickly
as possible.

Thedocumentsyouprepareandfileinthe court
registry tell the court and the other parties in your
case about:

* thefactsorevidenceyouintendtorelyon;
o thelegal grounds of your claim;
* the argument you will be making in court.
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Copies of the documents you file in the court
registry must be served on the tribunal, the Attorney
GeneralofBC,andtheotherpartiesinyourcase.
Forexample,ifyouareatenantaskingforjudicial
review of a Dispute Resolution Officer’'sdecision
under the Residential Tenancy Act, you will haveto
servecopiesofyourdocumentsonthelandlord,
the Dispute Resolution Officer,and the Attorney
General.

The documents you will need are described below.
The CILAS Guide provides you with instructions
on how to complete them. The Guidebook called
Starting a Civil Proceeding in Supreme Conrt will also
help you complete some of these documents. Make
sureyouusethe CI.AS Guidepublished afterJuly 1,
2010. The old Guideis out of date.

The petition

If you are the person applying for a judicial review,
youare called the petitionerandyoumustfilea
petition. Allother partieswhoappearedbefore
the tribunal are also called respondents. For more
informationaboutpetitions,seethe Guidebook
called Starting a Civil Proceeding in Supreme  Court.
The CI.AS Guidecontains information on how
to prepare your petitionand asample completed
petition.

The petition sets out the specific order you are
asking the court to make and identifies the various
statutesandrulesthatyouarerelyingoninyour

applicationforjudicialreview.ltalsosetsoutthe

basic facts about your case, including a description
of the petitioner and the respondents, the tribunal
involved,and what the tribunal decided.

The petitioner’s affidavit

Asthe petitioner,youmustalsofileanaffidavit,
which is sworn evidence (i.e., evidence that you
haveswornistrue)inwriting.Youraffidavitisan

important documentand must be carefully prepared.

It is a serious offence to swear an affidavit that
containsinformationyouknowisfalse. The CI.AS
Guide tells you how to prepare your affidavit and
showsyouanexample.

Generally, your affidavit can only contain
information (i.e., evidence) that the tribunal
considered when it made its decision. You cannot
include evidence that the tribunal did not see or hear,
suchasnewinformationthatyouhavediscovered
since your tribunal hearing.

Rememberthatyouraffidavitisnotanargument.
Your affidavit sets out the relevant facts and explains
what happenedinthetribunal hearing.

Attachtoyouraffidavitanyimportantdocuments
yourefertointhe affidavitorthatarerelevantto
yourcase.Thedocumentshavetobenumbered
and are called exhibits. For more information about
affidavits, see the Guidebook called Szarting a Civil
Proceeding in Supreme Court.

Filing the documents in court

You must file the petition and affidavit in the
Supreme Court registry and pay the court fee. Make
copiesoftheaffidavitandthe petitionforyourself
and every respondent. The court registry keeps the
original affidavitand petitionandgivesthecopies
backtoyouwiththe registry stamponthem.The
court registry staff can answer questions about the
formatofthedocumentsorthe numberof copies
you will need. However, the registry staff cannot
give legal advice.

Fees

When you file your petition and affidavit at the
courtregistry,youwillhavetopaytheapplicable
registry filing fees. The fees are listed in Schedule 1
of Appendix Cto the Rules. Call the court registry
toconfirmthecurrentfees.

If you can’t afford the filing fee, ask the registry staff
forinstructions on applying to the court to have the
fee waived. This is called an application for indigent
status.
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Once you have paid the filing fees, the registry:

* opensafile;

* givesyour case aregistry number (thisis the
permanent identification number for your
case);

¢ stampsandreturnsthe copiesof the document
toyou.

Ifyouaremakinganapplicationforindigentstatus,
thecourtregistry willgiveyoudirectionsonwhen

and howthatapplicationwillbe heard.Ifthecourt
grants you indigent status, your petition will be filed
and copies will be stamped and returned to you.

Serving the documents

After you have filed your petition and affidavit at the
court registry, you have to serve the filed copies of the
petitionandaffidavitonthetribunal, the Attorney
Generalof BC,andtheotherinterested parties.The
otherinterested partiesaretheotherpeoplewho
originally appeared in front of the tribunal. Serving
adocument means having a document delivered
inaparticularway.Foreach partythatyouserve,
makesurethatyougetevidencethatyouhave
actually served the documents. You may need this
information when you appearin court.

For more information about service of documents,
please see the C1.AS Guide.

Serving the tribunal
Youwill have to personally serve the members of the
tribunal. See the CI.AS Guidk.

Serving the Attorney General of British Columbia
You can serve court documents on the Attorney
General of British Columbia by:

* personal service; or
o registered mail.

Serving other interested parties
Otherinterestedpartiesmayhavetobeserved,
such as government agencies, individuals, and
corporations. There are special rules about how to
serve specific parties. For more information about
serving documents, see the CI.AS Guide.

What happens next?
Apetitionforajudicialreviewisheardinchambers.
For more information, see the CLLAS Guide.

Getting a court date

Once you have filed and served your documents, you
needto get a date foryour petition to be heard by the
courtinchambers. Formoredetailed information
about this procedure, read the CI.AS Guide.

Youwill need to estimate how long you think your
case will take. This will depend on how complex
your case isand how many respondents are involved.
Consultwiththe other partiesortheirlawyer(s) to
estimate the time required and to find out what dates
are convenient for them. Remember that your time
estimate mustinclude the time required for both you
and the respondents.

The procedure that is followed for chambers
applicationsdiffersdependingonwhetheryour
applicationwilltakemoreorlessthan2hours.For
more information about this, please see the CI.AS
Guide.

Preparing your notice of hearing
Next, you must prepare a notice of hearing. See the
CLAS Guude.

Preparing your petition record
Youmustprepareapetitionrecordforthe court. A
petition record contains all the documents you will
refertoinyour hearing.

Forfurtherinformationaboutpreparing,filingand
delivering your petition record, see the CI.AS Guidk.
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Book of authorities

Youwillalsoneedto prepareabookofauthorities
thatcontainscopiesofthecasesandstatutesyou
have referred to in your outline. As noted above, you
should have a lawyer help you prepare your outline,
andidentify the cases and statutes that are relevant
toyourcase.

Itis helpful forthe courtif youputyourauthorities
inathree-ring binder with tabs separating the cases
and statutes. You will give the book of authorities to
the judge at the hearing. Youshould also have

a copy foryourself,and one for each of the other
respondents or their lawyers.

Preparing your written argument
Whenyouhaveadateforyourcasetobeheard,you
must prepareawrittenargument. Seethe CI.A4S
Guide.

Thewrittenargumentsetsouttheargumentyou
aregoingtomaketothecourtwhenithearsyour
judicial review application. Your argument will
include a list of statutes and cases that you will rely
on in your legal argument at the judicial review
hearing.

Preparingthewrittenargumentisacrucial partof
your case because it sets out all the legal arguments
youaregoingtomaketothecourt. Itisadvisableto
consult a lawyer when you prepare your argument
to make sure that you have referred to all the
appropriate casesand lawsthat will be helpfulto
your case.

Attending the hearing
For more information about going to court, see the
CLAS Guide.

What to bring to court

Youshould bring your copy of the petition record
as well as copies of your book of authorities for
yourself, the judge, and the other parties. Itisalsoa
goodideatobringafriendtocourtwithyoutogive
you moralsupport.

Your presentation in court

Youmay find it useful towrite out exactly whatyou
are going to say to the court or make notes to remind
yourself what you need to say. The CI.AS Guide
contains further information on how to prepare your
presentationtothecourt.

Afteryour presentation, therespondents have their
turnto presenttheirside of the story. Take notes
aboutwhatissaidincaseyoudisagree with what
they say, but do not interrupt the respondents’
presentation. The judge will give you a brief time to
replytowhatthe respondents have said.

The court’s decision

Thejudge may makeadecisionattheendofthe
hearing or give the parties a written decision later.
Ifthe judge givesawritten decisionlater,the court
registry will phone you when the decision is ready to
be picked up.

If you are not successful in your judicial review
hearing,youcanappealthedecisiontothe BCCourt
of Appeal within 30 days. Itcan be expensive tofile
anappeal,soitisagoodideatoget some legal advice
about your chances of success before making the
decisionabout whetherornottoappeal.

¢ Judicial Review

Guidebooks for Representing Yourself in Supreme Court Civil Matters



Get Help With Your Case

Before youstartyourclaim,youshould thinkaboutresolving your case without going to court (see the
guidebook, Alternativesto Goingto Court).lfyoudonothavealawyer,youwillhavetolearnaboutthecourt
system, thelawthatrelatestoyourcase,whatyouandtheothersideneedtoprove,andthepossiblelegal
argumentsforyourcase.Youwillalsoneedtoknowaboutthecourtrulesandthecourtformsthatmustbe

used when you bring a dispute to court.

Legal Information Online

All Guidebooks for Representing Y ourself in BC
Supreme Court Civil Matters, along with additional
information, videosandresourcesforSupreme
Courtfamilyand civil casesare available onthe
Justice Education Society website:
www.SupremeCourtBC.ca.

Clicklaw gives you information about many areas
of law and free services to help you solve your legal
problems: www.Clicklaw.bc.ca.

TheSupremeCourtofBC’'swebsitehasinformation
forpeople whoare representingthemselvesin court:
www.courts.gov.bc.ca/supreme court/self-
represented_litigants/

Legal information services

The Vancouver Justice Access Centre’s, Self-help
and Information Services includes legal information,
educationandreferralservicesforSupreme Court
family and civil cases. Itis located at 290 - 800
Hornby Street in Vancouver (open Monday to
Friday): www.SupremeCourtSelfHelp.bc.ca.

For information about other Justice Access Centre
services in Vancouver and Nanaimo, see:
www2.gov.bc.ca/gov/content/justice/about-bcs-
justice-system/jac

Legal advice

You may be eligible for free (pro bono) legal advice.
Access ProBono Society of BC’'s website gives
youinformation about the legal assistance thatis
available to you: www.AccessProBono.ca.

Legislation
BC Legislation (statutes), regulations, and Rules of
Court can be found at: www.BCLaws.ca.

Court rules and forms

Supreme Court forms can be completed in 3 ways:

1. Completed online and filed at:
www.justice.gov.bc.ca/cso/index.do

2. Completed online, printed and filed at the registry

3. Printed,completed manually and filed at the
registry

Courtformsthatcanbecompletedonlineare

available at:

www?2.gov.bc.ca/gov/content/justice/courthouse-

services/documents-forms-records/court-forms/sup-

civil-forms

Printable court forms are available at:

www.SupremeCourtBC.ca/civil/forms

Common legal terms
Youcanfindoutthemeaningoflegaltermsat:
www.SupremeCourtBC.ca/glossary

Family law
For information about family law claims, see:
www.familylaw.lss.bc.ca/
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